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The ^Commonwealth of Pennsylvania is authorized to/ 
provide children enrolled* in nonpublic schools meeting compulsory 
attendance' requirements "auxiliary . service". (Act 19tf) and loans of 
tdxtbooks XAct 195). Act 19j5' also provides 8 for .loans to nonpublic 
schools of r insiSructional m'ateriars ,and .eqjiipment • " The auxiliary 
services include counseling, testing , t psychological services, speech 
and hearing. therapy, and service for exceptional^ remedial, or 
educationally disadvantaged students. The instjti&tion.al materials 
include periodicals, photographs, maps, charts, recordings, .and 

* films* The instructional equipment include's projectors, recorders, 
Snd laboratory paraphernalia., Petitioners brought m this suit in the 
district court challenging the constitutionality of both 1 acts. The 
district court upheld the constitutionality of the textbook and 

\ instructional materials loan programs and the .auxiliary services, but* 

* invalidate^ th§ instructional equipment £oan program. The Supreme 
Court hel$ .that Act 194 and all. but the textbook ^loan provision of 
Act*. 195 violate the establishment, clause of the First Amendment. 
(Autfcor/DW) s \ * 



(Slip Opinion) 
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t NOTE: Where It Is feasible, a syllabus (headnote) wIH*be re- 
leased. *s Is being done tn connection \V%th this case,^at the time 
the opinion I* Issued. The t>jl!^l«i^ constitutes no pnrt of, the opinion 
of the Court but lias oeen prepared by the Kepotter oi%DeUs»lons for 
the convenience or the reader. Syb Imited States v. Detroit Lumber 
,Co.,200U.S. 321. 337. 7 
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" MEEK et a'e. «f PTTTENGER, SECRETARY OF .. 
" A '/ -EDUCATION, et al. 

APPEAL FRO^I THE UNITED* STAJES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF. PENIJSY-JJVANIA 

No, 73-1^:5. Argued February 19, 1975-^Decided May 19, 1975 Y 

Tho Commonwealth of Pennsyhanis is authorized to provide di- 
q*?^ rectly to all children enrolled m nonpublic elerrientary .ancf 
*ecundur> sdiuuk meeting Pennsylvania's compulsory attendance 
requirements "auxiliary services" (Act 194) and loans of text- 
books "acceptable for use in* the public schools (Act 195). " Act 
' 195 also provides for loans directly to the 'nonpublic schools of 
' instructional materials and equipment, useful to the education'* 
of . nonpublic school children. The auxiliary services include 
> counseling, testing, 'psychological services, speech and hearing 
therapy, and related services fo^exceptional. remedial, or'educa 
~tlunally disadvantaged students, "and Mich other: secular, neutral, 
•nonideological services as ace of Benefit to nonpublic, school-^ 
children'* ahd. are provided for 'those in public schools. The 
instructional materials include periodicals, photographs, maps, 
charts, recordings, and films. The instructional equipment h>*, 
dudes projectors, recorders, and laboratory paraphernalia. Peti- 
tioners brought this suit in the District Court challenging the 
_ constitutionality of both Aots. The court upheld the constitu- 
tionality of the textbook and instructional materials loan programs 
and the auxiliary services program but invalidated the instruc- 
tional equipment loan program to the extent that it sanctioned 
the loan of equipment "which from its nature can be diverted 
~* * to religious purposes."* Held. Act "194 and all but the textbook 
f\) *ioan provisions of Act 195 violate the Establishment Clause of 
j the First Amendment as made applicable to the States hy the 
™ Fourteenth. Pp. 9-22; . 

374 F. Supp. 039, affirmed in part, reversed in part. ^ 
- O * I 
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n MEEK v. PITTENGER 

Syllabus m ^ " 1, 

Justice Stewart ddi\6rei the opinion of the Gourt with 
respect to Parts I, II, 1v, and*y,iindirfg: « . * * 
. 1. Tlie direct loan of instructional materials 'and equipment to 
nonpublic schools authorized by Act 195' lias the unconstitutional 
primary effect of. establishing religion because of the predomi-* 
nantly religious character of the"SchooI$ benefiting from the Act 
cince 75% of Peimsylwnia^j^wipublft scliools .that comply with 
the^compulsory -attendance law and" thus qualify for aid .under 
^ Act 195 are church related or religiously affiliated. The massive, 
aid ,that Jionpublic schools thus receive is neither indirect nor 
incidental, and even though such aid, is ostensibly limited, to 
secular instructional ifiaterial and equipment the inescapable 
result is the direct and substantial advancement of religious 
activity. .Pp. 12-161 : . 4 / * ' , 

2. Act 194' alsa-^iplates the Establishment Clause because the 
auxiliary service^ arc provided at, predominantly : church-related 

• ( schools. The District Cour: erredf in holding that such services 

are permissible because they are only secular, ^neutral, and non- 
x ideological, since excessive entanglement' would be required for 

Pennsylvania to be assured ° that the public school professional' 
J^aff members who provide the seivices xio not advance the 

religious' mission of the church r related schools in which they 
• serve.^ CL Leron v. Kuvtzman. 403 y. S. 602, $18. Pp. 17-21 

*\Mr. Justice- otewaut, joined by Ma, Justice Blackmun and 

%Mb. Justice Powell, concluded in^rt III that Act l#>'s textbook 

loan provisions, wliich a^eHimited to textbooks^acceptable for use 

. in^lie public scliools, ajrc/ cpnstitutfonjU, "^ince-they "merely 

\;[make] available to all children the* benefit of "a general ^program 

loiend school books,, free* of charge," and^he^mitncial benefit-. 

is to parents and children, not 'to schools/' Board of Education 

v. Allen, U. fe. r 236, Pp. 9-12. , * " * 

• „ ^ v -" 

. *Mb Justice J^i/S;quist; joined by Mr, Justice White, "con- 

* ^ ojude^tliat the textbook loan program of Act, 195* k constitution-^ 
\illy indistinguishable from the program' upheld in 'Board of r 

Educattm*t. Allen, supra. P. 1. < . 

' f • . 1 * 

Stewart, J., announced* the judgment of the Courfand delivered 
an opinion of the Court, in which Blackm(k* and Powell, JJ., # 
joined, afld in all but Part III of whicji Douglas, Brennan, and 
Marshall, J&\ joined. Brennan, J., filed an opinion concurring * 

'• K r 
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i& part an,d dissenting in part, in which* Douglas and Marshal^ 
JJ., joined. BrnoER, C. J., filed an opinion <oiuurnng m the juok- 

/Inent in part and di^eijhufc m part. « IteiiNylfor. J.,.filed«ui opinion 
. concurring in the judgnuht in.ptrt and di^ciUuife in part*, in which 



W^utk; J v joined. \ 
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' Sylvja MeelUt afc, ] ' * «. « : 

Appellants/ On Appeal from the United 

/ j . r States Digtrjct Court for 

ri „ /,„. ' " '*" I the ''Eastern -District^ of 
John C.(Jitte ? ger, Etc., . * Pennsv i V{ ; nia . 

^etal. f r 

' , • [May. 19, 1975] * * ;/ 

Mjt Justice Stewart a/^iou'nced the jud^nent-of the 

jCourt and ^eliyered the opiniop of thet Court . (Park. I/' 

II, IV, and V), together with an opinion (Par,t III), in 

which Mr Justice Blackmijn and Mr* Justice Jewell, 

joiirfcd. ^ * ' . • 

* > * « • 

This case requires us to determine once again whether a 
state, law providing* assistance Xo nonpublic, church- 
related, elementary and secondary schools is constitu- 
tional under* the Establishment ^Clause of the First 
.Amendmen', made applicable to the States by the Four* 
teenth Ame idment. » Murdoch v. Pennsylvania, 319 U. S. 
105, 103; Jantwell\ Contj^ticut, 310 U. S. '296, 303. 

TVjith the stated purpose of assuring that every school- 
child in the Commonwealth will equitably share in the 
benefits of auxiliary services, textbooks, and instructional 
material provided free of charge to children attending 
public schools, 1 the Pennsylvania General Assembly in 
1972 added Acts 194 and. 195, July 12, 1972, 'Pa, Stat. Tit. 
24, §9-972, to the Pennsylvania Public -SchoQl .Code of 
1949, Pa. Stat. Tit. 24, §§ 1-101 to 27-2702. . ( * 

i Sec Act 194, .§1 (a), Pa. # Stat. Tit. 24, §9-9/2 (a); A6t 195, 
§1 (a), Pa. Stat. Tit. 24, §9-972 (a), * , 
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Adt # 194 authorizes the Commonwealth to provide "aux- 
iliary se'rvic<(s"\to 'all chifdcen enrolled in nonpublic ele- 
mentary and secondary schools meeting Penn&yfyania's 
compulsory attendanee requirements.- ■ "Auxiliary serv- 

2 Act 194 provides: * • • 

"(a) Legislative Finding; Declaration of Foliey. 'The welfare jof 
the Commonwealth requires that the present and future 'generations 
o( school age children be assure*] ample opportunity «to develop to 
the fullest thek intellectual capacities.' To further thiV. objective,' 
the Commonwealtn provides, through tax funds of the ComfflDa- 
wealth, auxiliary services free of charge to children attending-pubjjc » 
schools within the Commonwealth. Approximate!}, one quarter of * 
all children in the Commonwealth, in copopliWe with the compulsory 
"attendance provisions of this act, attend nonpublic schools. Although 
their'parents arg taxpayers of the Commonwealth, Ujese children do 
not receive auxiliary oerviees^ from the Commgn^eafoh. It .is the 
intent of the General Assembly by this enactment to assure the 
'providing of such auxiliary services in such a manner that every 
school child in the Common wealth wiJI equitably sha're in the benefits 
thereof. v 

"(b) Definitions. The following tepns, whenever used or referred 
to in B tliis* section, shall have the following rr I iinge$ except in those, 
circumstances where the contaxt clearly in ates otherwise 

" Nonpublic school' means ahy school, other tjian a public school 
within the Commonwealth* of Pennsylvania, wherein a resident of 
*he Commonwealth may legally fulfill the compulsory school attend-^ 
antfe requirements of this act and which meet the 'requirements of 
Title VFof tfoe Civil Rights Act of 1964 (Publje Law 88-352). 
^'Auxihary^sereices^ counseling and testing serv- 

ices; psychological Services; services for exceptional children,; re- 
medial and therapeutic services; speech and hearing services, services 
for the improvement of the educationally disadvantaged '(such as, 
but. not limited to, teaching English as a second language), ajnd ~ 
such other secular, neutral, non-ideological services as are of benefit 
to nonpublic school children and are presently or hereafter provided 
for pullie school children of the Commonwealth. , " 

"(c) Provision of Services.* Pursuant to rules and regulations 
established by the secretary, each intermediate unit shall provide ♦ 
auxiliary sorvices to all children who arc enrolled in grades Jpnder-, 
garten through twehe in nonpublic schools wherein the* requirements' 
of the- compulsory attendance provisions of this act may be met and ~ 



< 



<» ' MEEK v. PITTENGJER ( ^3 « 

ices'\ include counseling, testing, and psychological sefv- : 
t • ices, speech and hearing therapy, teaching and related " • 
services for exceptional children, for remedial students, 
and for the educationally disadvantaged, "and such other 
'' secular;* neutral, noiwdeological services as are* of benefit " 
to nonpublic schoolchildren and are presently <?r hereafter 
provided for public schoolchildren of the Commonwealth." 
Act 194r specifies that the teaching and' services are-'to be 
provided in thc'nonpjiblic &choolo theinseh es by personnel V 
drawn from the appropriate "intermediate \init ; v part of 
the pOblic school system of m the Commonwealth estab- \ 
lished to provide special services to local school districts. * * 
See Pa. Stat. Tit. 24, §J 9-951 to'9-971. ' , 

\ct ,195 authorizes the State Secretary of Education, 
either directly or through the intermediate units, to lend 
leamcoks Without charge to children attending nonpublic 
elerfflwitary and secondary schools that meet the Common- 
wealths compulsory attendance requirements. 3 The 

which are located within th(? area served by the intermediate unit, 
such auxiliary services to be.jprovided in their respective schools. 
The secretary shall each year apportion to each .intermediate unit an ^ 
amount equal to the cos,t of pro\ iding such services but in no case 
shall the amount apportioned be in excess of thirty dollars (S30) 
per pupil enrolled in nonpublic^ cthuoj* within the area senedr by the \ 
intermediate unit." / » 

The Pennsylvania Public School Code of 1949. provides that the vj 
requirements of the* compulsory attendance law may be mSt at a ' 
nonpublic School so long as "tlie subjects and activities prescribed 
by the standards of the State Board of Education are taught in the 
^ English language." Pa. Stat. Tit. 24, §,13-1327. ■ , 

3 The sectiors of Act 195 relating to the loan of textbooks provide. 

"(b) Definitions. . *. . 'Te^tbooV means boob, reusable work- ' * * 
books, or manuals whether .Jjound or in lupseleaf form, intended for 
use as a* principal tourc of stud} material for a given class or group, 
of students, a copy of which is expected to be available for the in- 
dividual use of each pupil in such class or group. Such textbooks . ( 
shall be" textbooks which are acceptable ~f or uce jn-anj public, ele- . ' 
^ mentary, o r secondary school of the Commonwealth'^ 

"(c) Loan olf Textbooks. The Secretary of Education directly, or 
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. books that may £e .lent are lunited to those "which are 
acceptable for use in any public, elementary, or secondary 
school of the Commonwealth " u > " . ' 4 

Act 195 also authorizes 'the Secretary Qf Education, 
pursuant tu requests frorj* the appropriate noi Voubhc 
school officials, to lend directly to the nonpublic schools 
"instructional materials, and equipment, useful to. the 
education" of nonpublic schtolchildrcn. 4 "Instructional 

— ; — ^ . 

through the intermediate units, sljall ha\e tiff power and dutj to 
purchase textbooks and, upon indiwdual request, toiloan them to all 
children residing in the Commonwealth who are- enrolled in grades 
kindergarten through twelve oP a nonpublic school wherein tiie 're- 
quirements of the -compulsory attendance .provisions of this act ma\ 
be "met. Such* textbooks shall.be loaned free to such children sub- 
ject to feUth rules and regulations ai> may be, prescribed^ by • tjd; 
Secretary of Education. ' , # . / * 

"(d) Purchase of Books. The Secretary shall .not be required^tof 
purchase or otherwise acquire textbooks, pursuant to this se^fcon, 
the total co;t of which, in any school year, shall exceed an amount" 
equal to ten dollars ($10) multiplied by the number of children, 

t re^kiing^in the* Common wealth wjio on the Arst da> of Octobbr of 
siuh school }ear are enrolled in grades kind5rgar.cn through twelve 
uf a nonpublic sclraol within the Commonwealth in which the re- 
quirements of the compulsory attendance prowsions of t)iis act ma\ 
be met" • , * * 

4 The sect»^ns of 'Act 195 relating to the direct loan qf instructional 

. material and equiprnent.pxovide: v 

" cb) Definitions. * . . 'Instruct mnal equipment' means^instruetional 
equipment, other than fixtures, annexed to and forcing part of the 
real estate, which is suitable for and to be Used by < hildren and/or 
teachers. The term includes but is not limited to projection equip- 
ment, 'recording equipment, laboratory equipment, and an> other, 
educational secular/ neutral, non-ideological equipment a$ ma) be of 

^benefit to the instruction of nonpublic school children and are pres- 
ently or hereafter provided for public school children of the # 
Commonwealth. 

"'Instructional materials* means books,' periodicals, documents, 
pamphlets, photography, reproductions, pictorial or graphic works, 
musual scores, maps, charts, globes, sound recordings, including but 
not limited to those on discs arid t* pes, proceed slides, transparen- 
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materials" are defijicii tu include periodicals, photographs, 
maps, charts, sound recordings, films, u or any other 
printed * and published materials of a similar nature." 
"lnsjtructional equipment " as defined by the Act, includes 
projection equipment, recording equipment, and labora- 
tory equipment. ' . ♦ 
- Qn February 7 4 1973, three individuals and four organi- 
zations 5 filec! a complaint in the District Court -for the 

cies, films, Tihn>tf ps, Kine*tope>, and- wdco tape*, or an \ "other printed 
and published maU -ial> c*t a similar, nature made I>\ an\ Jnethud nuu 
developed or hereafter to be de\ eloped. Tin tenn include* s uch 
othor Mi»ul%ir. neutral, non -ideological materials are of benefit to 
the instruction of Honpubl{i mIiooI children and are present 1> or here- 
after pro* ided for public school child sen of the Commonwealth. - 

V(e) Purchase of Instructional Material ana Kquipmcnt. Pursu- 
ant to rcqueMo from Uk appropriate nonpublu mIiooI official on be- 
half of nonpublic school pupil*, the Secretary of Education shall 
ha\e the power and dnt> to purcha>e direetlv, or through the inter- 
mediate unit*, or other aim 1 'acquire, and to loan to Midi Nonpublic 
fchooN, m>truttiuiul materia]* and equipment, ireful to the educa- 
tion of nucIi chililren, the total co.^t of which, in an; school year, 
shall be an amount equal to* but ^ot more than twent\-fi\c ^dollar* 
($25) multiplied bv u v r number of children residing m-itlw Common- 
wealth who *m the fir*t dav of October of .such school year, are en- 
rolled m gnfdc* kindergarten through twelve o'f a nonpublic bchool m 
which the requirements of the compulson attendance pro» i>ion> of 
this act may be met." 

: 'Tlie indi\idual plaintiffs are S.vlvia Meek, Bertha G, Myers, and 
diailtfe^V. Wcatherlev , all are resident taxpa\crs # of the Common- 
wealth of I Vim.*} Kama. The organizational plaintiff* arc the Amer- 
ican Ci\il Libertu> Union, the National .Woeiation for the Advance- 
ment of Coloreil People, the PennMirania Jewish Community Rela- 
tions Council, and American* United for Separation of Church and 
State, each group has member* who ,'.v u.^paycr* of Pennsylvania. 
Meek v. Pittcnger, 374 F, £npp. 639, 643. The District Court prop- 
erlv concluded that both the individual and the organizational plain- 
tiffs had standing to bring tin* challenge to Acts 194 and 105. Id., 
at 647; see Float v. Cohen. 302 U, S. S3; Surra Club v. Morton/ 
405 U. S. 727. 



3 



6 # MEEK* v. HTTENGER 

Eastern District of Pennsylvania challenging the consti- 
tutionality of Act 194 anji Act 195„and reqi jsting an in-i 
junction prohibiting the expenditure of any funds under 
either statute. The complaint alleged that, each Act "is 
a law; respecting an establishment of religion in uolatiOi 
of the 'First Amendment" because each Act "authorizes 
and directs payments to or use of books, materials and 
equipment in schools which (1) are controlled by churches 
or religious organizations, ,(2) have as their pjurpose the 
teaching", propagation and promotion of a particular. re- 
ligious faith, (3) conduct their operations, curri9ulunis 
and programs to fulfill that purpose; (4) impose religious 
restrictions on admissions, (5)* require attendance at in- 
situation in theology and religious doctrine, (6). require* 
attendants at or participation in religious worship/(7) are 
an integral pait of th6 religious mission of tlie sponsoring 
church, (8) have as a substantial or dominant" piJrpose the 
inculcation of religious values, (9) impose religious re- 
strictions on faculty appointments, and (10) impose re- 
ligious restrictions oh what the faculty may teach." The 
Secretary of Education and the Treasurer of the Com- 
monwealth were named as the defendants. 0 
• A three-judge court was convened pursuant to 2& 
U. S. C. §§£281, 2284. After an evidentiary hearing, 

•The original. defendants were John C. Pitienger, Secretary of 
Education of Pennsylvania, and Grace M. Sloan, Treasurer of Penn- 
sylvania'. A # number of additional parties were permitted by the 
District Court to intervene as defendants. Some of the individual 
interveners arc parents of children uttendjng nonpublic, nonsectarian 
schools, who* receive benefit*- under the challenged Acts either di- 
rectly or through *heir schools, others are the parents of children 
attending nonpublic, church -related schooL, who are benefited di- 
rectly or indirectly by thq Acts. One organizational intervenos is 
an association of nonpublic, nonsectarian schools, the other organi- 
zational intervenor is a nonpublic, nonsectarian school. Meek v. 
/We/*^r,374F.Supp.,at^3. ' ' 
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the court entered its * final judgment. ^374* F. 
Supp. ()39. In that judgment the court unanimously 
upheld the constitutionality of the textbook loan ptp- 
gram authorized by Act 195. Id., at 657-658. By>a*di- 
vided vote the court also upheld the constitutionality of 
Act*194's provision of auxiliary services to children in* 
nonpublic elementary jand secondary schools and Act 195 s 
authorisation of loans flf instructional material directly 
to nonpublic elementary and secondary schools. Id. K at 
653-659. The court unanimously invalidated that por- 
tion of Act 195 authorizing the expenditure of Common- 
wealth funds for the purchase uf instructional equipment 
for J6un to nonpublic schools, but only to the extent that 
the prousion allowed the loan of equipment "Which from 
its nature can be diverted to religious purposes." The , 
court gave as example* projection and recording equip- 
ment. Id., at 660-661. By a vote of 2-1, the court up- 
held this provision of Act 195' insofar as "it authorizes 
the loan of instructional equipment that cannot be rc&dily 
diverted to- religious uses. Ibid. 

Except with respect to that provision of Act 195 which 
permits loan of instructional equipment capable of di- 
version* therefore, the plaintiffs' request for preliminary 
and final injunctive relief was denied. The plaintiffs 
(hereinafter the appellants) appealed directly to this 
Court, pursuant to 28 if. S. C. § 1253/ We noted prob- 
able jurisdiction. 419 U. S. 822. 

T The appellants hid alleged in their complaint that the statutes 
\rolate the Fret" E.\crei>e CLiu^e* as well as the Establishment Clause, 
diguing that vumpul*v>r\ taxation for the support of religious schools 
intcrfcrrcd with the free exercise of religion. The District Court 
held that "die impact of *vhate\er miiiiseule burden of taxation 
winch results to [the appellants] from the expenditures in question 
Ifas no effect ufcon the free exercise of their religion." 374 F. Supp., 
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/ 

In judging the constitutionality of the various forms of 
assistance authorized by Acts 194 and 195, the district 
Court applied the three-part tes$ that has been clearly* 
stated, if not easily applied, by this Court in recent Estab- 
lishment Clause cas^s.. See/e. g. t Committee for Public 
Education <fe Religious Liberty v. Nyquist, 413 U. S. 756, 
772-773; Lemon v. Kurtz?nan,' 403 U. S. 602, 612-613. 
First, the statute must ' have a secular legislative 
purpose. E. g., Epperson v. Arkansas, 393 U. S. 97.< 
Second, it must have«a "primary effect 1 ' that neither ad- 
vances nor inhibits religion. * E. p., School District of 
Abington Township v. Sc/^m??p, '$74 V. S. 203, Third, 
the statute and its, administration must avoid excessive 
government entanglement with, religion. E. g., Walz v. 
Tax Gomm%Z97 U. S. 6'64. \ 

These tests constitute a convenient, accurate distilla- 
tion of this Court's efforts over the past decades lo evalu- 
ate & a wide range of governmental action challenged as 
violative of the constitutional prohibition^ against laws 
"respecting an establishment of ^religion," and thus pro- 
vide the proper framework of analysis *br the issues 
presented in the case before us. It is well to emphasi2e, 
however, that the tests must not be* viewed as setting 
the precise limits to the necessary constitutional inquiry, . 
but serve only as guidelines with which to identify in- 
stances in which the objectives of the Establishment 

Clause have been impaired. S.ee Tilton v. Ricliardson, 

— — . — , * i 

at 662. Judge Higginbotham, who concurred in part and dissented 
in part, did not reach the Free Exercise question. See id., at 680. 
The appellants have not renewed their Free Exercise challenge in this 
Court. Nor have the appellees nought review of that segment of the 
District Court order invalidating so much of Act 195. as authorized 
loans of instructional equipment capable of ^eing diverted to re- * 
ligious purposes Consequently, neither of those issue* is now before 
us. * 
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403 IT. S. '672,. 677-678 (plurality opinion of Burger, 
C. J.). < ■ 

- Primary among the. evils against which the Establish- 
ment Clause protects "have been 'sponsorship, financial 
support, and active involvement of the sovereign in 
religious activities.^ Walz v. Tax Gomm'n, supra, at 
BS8; L&non v, Kwtzman, supra, at 612.'!; Committee, 
for Public Education & Religious Liberty v. Nyqui$t, 413- 
U.;S^rat 772. The Court has broadly, stated that/[n]o 
tax in any amounCjarge or small, can be levied to sup- 
port any religious'activLffe? or institutions, whatever they 
may be called, or wl^atejver form they may adopt to teach 
or practice religion?' -Jtfverson v. Bqard of 'Education, 
330 U. S. 1, 16. But* it is clear, that n6t all legislative 
programs that provide indirect or incidental, benefit' to 
a religious instftutiWare prohibited by the Constitution. 
See Zorach v. Clauson, 343 U. S. 306; 312; Lemon v. 
Kurtzwn, supra, at 614. * "The problem, like many 
problems in constitutional law, is one of deg&e." Zorach 
v. Clauson, supra, at 314. %< 

Ill* 

* The District Court held that the textbook 'loan pro- 
visions of Act 195 are constitutionally indistinguishable 
from the New ^ork textBopk loan ^program upheld, in 
Board of Educatibn v. Alien, 392 U. S. 236. We agree. 
• Approval of New York's Jextbdok loan program in the 
Allen case was based primarily on this Court's earlier 
decision in Everson v. Board of Education, supra, holding 
that the constitutional prohibition against laws "respect- 
ing an establishment of religion" did not prevent "New 
Jersey from spending tax-raised funds to pay the bus 
fares of parochial school pupils as a part of a general pro- 
gram under which it pays the fares of pupils attending 
public and other schools/' 330 U. S./'at 17. Similarly, 
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the Court in Allen found that the New York textbook law 
"merely makes available to all children the benefits of 
a„ general program to lend School books free of charge. 
Books ^re furnished at the request of the pupil ajpd owner- 
ship remains^ at feast technically, in the State.* Thus 
no. funds or books are furnished^ta parochial schools, and 
the financial benefit is to parents and children, not to 
schools." 392 U. S., at 243-244. The Court conceded 
that provision of free textbooks might make it "more 
likely that some children choose to attend a sectarian 
school, but that was true of the state-paid bub fares in 
Everspn and does not alone demonstrate an unconstitu- 
tional degree of support for a religious institution/' Id., 
at 244. ' / 

Like the New York program, the textbopk provisions of 
Act I95 extend to all schoolchildren the benefits of Penn- 
sylvania'^ well-established policy of pending textbooks free 
Kof charge to elementary and secondary school students. 8 
As in Alieyt, Act 195 provides^tnat the textbooks are to 
be lent directly to the student notto the nonpublic school 
itself, although, again as in Allen, the administrative prac- 
tices to have student requests fqr the books filed initially 
with the nonpublic school and to have the school author- 

8 New York in a single statute authorized the loan of textbooks 
without charge to students attending both public and nonpublic 
schools. N. Y. Educ. Law §:701 ; see Board of Education v. Allen, 
t 392 U. S„ at 239. The Pennsylvania General Assembly has used two 
separate provisions of the Public School Code of 1949 to accomplish 
the same result. Pa. Stat. Tit. 24, §8-S01, requires that textbooks 
be provided free of charge for use in the Pennsylvania public schools. 
Act 195, Pa. Stat. Tit. 24, §*9-972, provides the authorization for 
the luan of textbooks to nonpublic elementary and secondary school 
students. So long as the textbook loan program includes all. school- 
children, those in public a& well as those in pri\ ate schools, it is of no 
constitutional significance whether the general prugram is codified 
in one statute or two. See Committee for Public Education & Re- 
ligious Liberty v. Nyquist, 413 U. S, 756, 782 n. 38. 
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ities prepare collective summaries of these requests which 

•they forward to the appropriate public officials. See 

Board of Education v. Allen, 392 U. S v at 244 n. 6. 9 

Thus, the financial benefit of Pennsylvania's textbook 

program, like New York's, is to parents>and children, not 

ta the nonpublic schools. 10 v 

Under New York law the books that could be lent were 

limited to textbooks "which are designated for use in any 

public, elementary or secondary schools of the state or are 

approved by any boards of education, trustees, or other 

school authorities." Jf. Y. Educ. Law § 701 (3). The 

law wak construed by tjie New York Court of Appeals to 

apply solely to secular textbooks. Board of Education v. 

Allen, 20 N. Y. 2d 109, 117, 228 N. E. 2d 791, 794, 281 

N. Y. S. 2d a99,.805. Act 195 similarly limits the books 

that may be lent to /'textbooks which are acceptable for 

use in any public, "elementary, or secondary school of 

.the Commonwealth." 11 Moreover, the record in the case 

* ' \ 

0 Under both* the Pennsylvania and New York textbook programs 

the nonpublic schools are permitted' to store on their premises the 
textbooks being lent to the*students. Compare Department of Edu- 
cation, Commonwealth of PennsUvania, Guidelines for the Admin- 

; ist ration of Acts 19.4 and 195," § 1.6, with Board of Education v. Allen, 
392 U. 3., at 244 n. 6. 

10 In Pennsylvania, as in New York, prior to commencement of the 
" state-supported textbook loan program, the parent* of nonpublic 
schoolchildren hdd to purchase their own textbooks. See Meek v. 
Pitfengsr.^n F. Supp.-, at 671 n. 11 (opinion of Higginbothara, J.). 
f 11 Indeed, under the statutory scheme approved in Allen, the books 

^ \e/nt to nonpublic school students might ne\er in fact have been ap- 
proved foriuse in any public school of the State. The statute per- 
mitted the loan of book? initially selectee! for use b> the t nonpublic 
schools them*>e!\es, subject only to subsequent approval by "any 
hoards of education." See Board of Education v." Allen } 392 JJ. S., 
at 269-272 (FortasT^lpili^eiiting). In contrast, only those books 
which have the antecedent ajppro\a! of Pennsylvania school officials 
qualify for loan unde/ Act 195. Meek v. Pittenger, 374 F. Supp., at 
658. / 
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befoye us, like the record in Allen, see„e. g. t 392 U. S., at 
244^245, 248, contains no suggestion that religious text- 
books will be lent or that the books provided will be used 
for anything other than purely secular purposes. 

In sum, the textbook loan provisions of Act 195 are in 
every material respect identical to the loan program 
approved in Allen. Pennsylvania, like New York, 
"merely makes available to all children the benefits of a 
gpncrkl program to lend school books free of charge." 
As such, those provisions of Act 195 do not offend the 
constitutional prohibition against laws "respecting an 
establishment of religion." 12 

> IV 

Although textbooks are lent only to students, Act 195 
authorizes the loao of instructional material and equip- 
ment directly to qualifying nonpublic elementary and 
secondary schools in the Commonwealth. The appellants 
assert that, such direct aid to Pennsylvania's nonpublic 
schools, including church-related institutions, constitutes 
an impermissible establishment of religion. 

u 'The New Jersey textbook provisions invalidated in Public Funds 
for Public Schools v. klarburger, 358 F. Supp. 29, aff'd, 417 U. S. 961, 
unlike the New York textbook program involved in Allen and the 
Pennsylvania program now before us, f were not designed to extend to 
all schoolchildren of the State, whether attending public or. nonpublic 
schools, the benefits of State-loaned textbooks. Although New Jersey 
public schoolchildren were lent their textbooks, § 5 of the Nonpublic 
Elementary and Secondary Education Act, challenged in Marburger, 
provided that the State Cummissiuner of Education would reimburse 
the parents of nonpublic schuol child* en for money spent to purchase 
secular, nonideological textbopks. The District Court based its de- 
cision that the textbook provisions violated the- constitutional pro- 
hibition against laws " respecting an .establishment of religion" on 
the fact that the assistance provided— reimbursement for purchased 
textbooks — was not extended to parents of all students, but rather 
was directed exclusively to parents whose children were enrolled 
in nonpublic, primarily religious schools. 358 F. Supp., at 36. 
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N Act 195 is accompanied Jby legislative findings that the 
welfare of the Commonwealth. requires that present and 
futufrj generations of schoolchildren be assured apiple m 
opportunity to develop their intellectual capacities. -Act 
195 is intended to further that objective by extending the. 
benefits of free^ educational aids to every schoolchild in 
the Commonwealth, including nonpublic school students 
who comprise approximately one quarter of the school- 
children in Pennsylvania. Act 195/ § 1 (a), Pa. 
Stat, Tit. 24, § 9-972 (a). We accept the legitimacy of 
this secular legislative purpose. Cf. Lemon v.. Kurtzman, 
403 IT. S.. at 609, 613; Sloan v. Lemon, 413 U, S. 825, 
829-830. But we agree with the appellants that the 
direct loan of instructional material and equipment has 
the unconstitutional primary effept of 'advancing religion 
because of the predominantljrfoligious character of the 
schools benefiting.from the Act. 13 

The only require/ncnt imposed on nonpublic schools to 
qualify for loans of instructional material and .equip- 
ment is that they satisfy the Commonwealth s compul- 
sory attendance law by providing, in the^ English lan- 
guage, the subjects and activities prescribed by the 
standards of the State Board of Education. Pa. Stat. Tit 
24, § 13-1327. Commonwealth officials, as a matter of 
state policy, do not inquire into the religious character- 
istics, if any, of the nonpublic schools requesting aid pur- 
suant to Act 195. The Coordinator of Nonpublic School 
Services, the thief administrator of Acts 1,94 and 195, 
testified that a achool would not be barred from receiving 

"Because we have concluded that the direct loan of instructional 
material and equipment to cluirih- related .sthuoU ha.s the impermissi- 
ble effect of othaneing religion, there Ls no need to consider whether 
such aid would result in excessive entanglement of the Common- 
wealth .with religion through "copiprehcnshc, discriminating, and 
{continuing state surveillance." Lemon v. Kurtzman, 403 U. S., at 
1619. 
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loans of instructional material and equipment gven 
though ils dominant purpose was the inculcatjon of re- 
ligious vallies, even if it? imposed reli^ous Restrictions on 
admissions, or on faculty, ajjpoiritmonts, affd even if it 
required attendance at classes in thdoldgy or at reljgious 
services* In fact, of the'1,3^0 nonpublic schools in Penn- 
sylvania that comply with .the requirements of the coin- 
pulsqry attendance law, and thus qualify for aid under 
Act 195, more than.7o?t are church-related or .religiously 
affiliated educational institutions. Thus, the ^primary 
beneficiaries of Act 195's instructional' iViaterial and 
equipment loan provisions, like the beneficiaries, of the 
"secular educational services" 'reimbursement program 
considered in Lemon v. Kurtzman, and the parent tuition 
reimbursement plan x^n,sidered in £l$an * v. Lemon, 
are nonpublic schools with a t predominant sectarian 
character. 14 * ' / 

It is, of courser true that tfS parfm general legislation 
made available to all\ students, a State may inolude 
fchurch -jrelated schools Jn x programs providing bus trahs- 
portatron, scTiqqI lunches^nd public health facilities—^ 
secular n\A nqnideological services unrelated to the pri- 
mary, religious-oriented educational function of the 
sectarian school. The indirect and incidental benefits 
to chutch-rel'ated schools from those programs, do not 
.offend the constitutional prohibition against establish- 
ment of religion. See, e' g.> Everson v. Hoard of Educa- 
tion, supra; Lemon v. Kurtzman, suprhjtat 616-617; 
'Committee for Public Education & Religions Liberty v. 
Xyquist, 413 U. S., at 775. , But-the massive aid provided 
Hie church-related nonpublic schools of Pennsylvania by 
Act 195 is neither indirect nor incidental. 

" 14 In Lemon v. Kurtzman, 403 U:S., at 610, this Court found that 
96% of the nonpublic elemental and secondary school iiudcnts 
in Pennsylvania in 1969 attended church-related schools. See also 
Sloan v. Lemon, 413 U. S., at S3p. 
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For the 1972-1973 school year the Commonwealth 
f authorized just under $12 million of direct aid to 
t the predominantly church-related nonpublic schools of 
Pennsylvania through thv Joan uf instructional material 
and equipment pursuant to Act 195. 15 To be sure, the 
material and equipment that are the subjects of the. loan — 
maps, charts, and laboratory fequipmeut, for example — 
are "self-policfingl, in tha,t starting as secular, nonideo- 
logical and neutral, they will not change in use/' Meek 
, v. Pittenger, 374 F, Supp., at 660. But faced With the 
substantial amounts uf direct support authorize^ by Act 
195, it \\ould*simply ignore reality to attempt to separate 
secular educational functions «from the predominantly 
religious role * performed by many of Pennsylvania's* 
church-related elementary and secondary schools and^to 
then characterize Act 195 ai> channeling aid the secular 
without providing direct aid to the sectarian. Even 
though earmarked for secular purposes, "when it 'flows 
to an institution in which religion is so pervasive that 
a substantial portion of its functions are subsumed in 
the religious mission." state aid has the impermissible 
primary effect of advancing religion. Hunt v. McNair, 
413 U. S.:734, 743. 



"An. additional $4,670,000 was appropriated in the 1972-1973 
school year for the acquisition of textbooks for bail to nonpublic 
school students pursuant to Act 19o. Tiie total 1972-1973 appropri- 
ation undef Act 195 was $16,6G0.OOU The appropriation was in- 
creased by S90O.OOO to $17,500,000, for the 1973-1974 school year. 

The potential!} divisive political ifiect of aid programs like Act 195, 
which are dependent on continuing annual appropriations and which 
generate incn\LMiig demands a* cost* and, population grow, was em- 
phasized by this Court m Lemon \\ Kurtzman, 403 U*. S., at 622-624, 
and Committee for Public Education & Religions Liberty v. Ny quint, 
413 U. S., at 794-79S. -[WJliilo" the prospect of such divisiveness 
may not alone warrant the invalidation of state laws that otherwise 
survive the careful scrutiny required b> the decisions uf this, Court, 
it is certainly a *wahiing signal 1 not to be ignored." Id., at 797-798. 
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The church-relatdtl elementary and secondary schools 
that are ^he primary beneficiaries of Act 195's instruc- 
tional material and equipment loans typify such religion- 
pervasive institutions. The very* purpose of many of 
|hpse schools is to provide an integrated secular and 
religious education; the teaching process is, to a large 
extent, devoted to th^ inculcation of religious values and 
belief. See Lemon v. Kurtzman, 403 ,U. S., at 616-617. 
Substantial aid to the educational function of such 
schools, accordingly, necessarily results in aid to the sec- 
tarian school, enterprise as* a whole. ,"[T]he m secular 
education those schools provide goes hand in hand with 
the religious mission that is the only reason for the schools' 
existence. Within the institution, the tjvo are inextri- 
cably intertwined/' /d.,.at 657 (opinion of Brbnnan, 
J.) c See generally .Freund, Public Aid to Parochial 
Schools, 82 Harv. L. Rev, 1680, 1688-1689. For Jthis 
reason, Act 195's direct aid to Pennsylvania's predomi- 
nantly church-related, nonpublic ^elementary and. sec- 
ondary schools, even, though* ostensibly limited to wholly 
neutral, secular instructional 'material and equipment, 
inescapably results in the direct and substantial advance- 
ment of religious activjty, cf. Committee for Public Edu- 
cation <& Religious Liberty v. Nyquist, 413 U. £>., a^ 
781-783, n. 39? and thus constitutes an impermissible 
establishment of religion. 1 * / 

— ■ . ■ V 

10 Our conclusion that Act 195's instructional material and equip- 
ment loan pro\ isions are unconstitutional i& direttlj supported, if not 
compelled, by tins (Jlourt's affirmance last v Term of Public Funds 
for Public Schools v. Marburger, 358 F. Supp. 29, afT'd, 417 U. S. 
9§1. The M6rburger District Court invalidated as violating the 
constitutional prohibition against establishment of religion New Jer- 
sey s provision of instructional material and equipment to nonpublic 
elementary and secondary schools. JNew Jersey's program 4id not 
differ in any material respect from the loan provisions of Act 195. 
See id., at 36-37. /\fter finding that the nonpublic schools aided, 
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I;nlike Aet 195, which provides only fdr the loan of 
teaching material and equipment, Act 194 authorizes the 
Secretary of Education, through the intermediate ufrits, 
to supply professional staff, as well as supportive ma- 
terials v > equipment and personnel; to .the nonpublic 
schools.of the Commonwealth. The '"auxiliary services" 
authorized by Act 194 -remedial and accelerated instruc- 
tion, guidance counseling and testing, speech and hearing 
services— are provided directly to nonpublic schoolchil- 
dren with the appropriate special need. But the services 
are provided only on the nonpublic school premises, and 
only when "requested by nonpublic school r ( epresenta- 
• fives." Department of Education, Commonwealth of 
Pennsylvania, Guidelines for the Administration of Acts 
194* and 195, §1.3. 

The legislative findings accompanying Act 194 are 
virtually identical to those in Act 195: Act 194 is intended 
to assure full development of the intellectual capacities 
oT the children of Pennsylvania by extending the bene- 
fits of free auxiliary sepviaes to all students in tfie Com- 
monwealth. Act 194, § f (a), Pa. Stat.»Tit. 24, § 9-972 
(a). The appellants concede the validity of this secular 
legislative purpose. Nonetheless, they argue that Act 
194- constitutes an impermissible 'establishment of re- 



for iiio most part, were rijurch-relatcd or rcIigious-afWted educa- 
tional institution*, id., at 34, the court held that the program had a 
primary effect of advancing religion. Id., at 37. The court also held, 
as did the District Court in the case before us, that excesshc cn- 
' tangiemont of church and btatc would result from attempts to polio? 
ibe of material and equipment that were readih dnertible to religious 
c ' uses. W., at 3S-39. This Courts affirmance of the result in Mar- 
burger was a decision on the merits entitled to precedential weight. 
See Edclman v. Jordan, 415 XL S. 051, 670-671, cf. Cincinnati, N. &. 
A 1\ P. R. Co. v. United States, 100 U. S. 932, 935 (White, J., dis- 
senting from summary affirmance). 
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ligion because the auxiliary services are provided on tho 

premises of predominantly church-related schools. 17 

In rejecting the appellants' argument, the District 
Court emphasized that "auxiliary services" are provided 
directly to the children involved and are expressly limited 
to those serv ices which are secular, neutral, and nonideo- 
logical. The court also noted that the instruction and 
counseling in question served .only to supplement the 
basic, normal educational offerings of the qualifying non- . 
public schools. Any .benefits .to chr .-related schools 
that may result from the provision of such services, the 
District Court concluded, are merely incidental and indi- 
rect, and thus not impermissible. See 374 F. Supp., at 
656-657. The court also held that no continuing super- 
Vision of the personnel pro\ iding auxiliary services would 
be necessary to establish that Act 194's secular limitations 
were observed or to guarantee that a member of the 
auxiliary services staff had .not "succumb [ed] to sectari- 
anization of his or her professional work/' Id., at 657. 

We need not decide whether substantial state expendi- 
tures to enrich the curricula uf church-rplated elementary 

and, sqcondary schools. 18 liKe the expenditure of state 
^ m 

17 The appellants do not challenge, and we do not question, the 
authority of the Pennsylvania General Assembly to make free 
auxiliary semce& available to all ^udciits in (lie Commonwealth, 
mcjuding thus who attend church -related s>rhoois>. Contra 0 4o the 
argument advanced In a >cparate opinion filed toda>, <thejeforc, 
ihi.*« cue present* no quotum nvhethcr "the Con&HUition permits 
(hp State* to sue *peual as>i>Unee to Mime of it* children who?e 
handicap* pre\ent their deriving the benefit normally anticipated 
from tin* education required to become a productive member of 
.society and, at ]\\o same time, to deny tho ? benefits to other 
children or1y because they attend a Lutheran, Ccidiohe or other 
church->pon>ored school . ,\ , M Post, ?it — . 

'"BeeuiiM' A< t.> 1*14 and 195 unpoM* identical qualification require- 
ments, compare Act 194, § 1 (e), Pa. Stat. Tit 24, §0-972 (c) ; with 
Act'195, §§ 1 (c), (e),.Pa. Stat. Tit. 24, §§9-9?2 (c), (e), the same 
scfiools are eligible for ?<d under each Act. 

\ - ; •. ' .' ; / 

, 4 ' 'fsj 
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funds to support the basic educational program of those 
schools, necessarily results in the direct and substantial 
advancement of religious activity." For decisions of this . 
Court make clear ,thafc the District Court erred in relying 
entirely on the good faith -4ind professionalism of the sec* 
ular teachers and counselors functioning in church-re- 
lated schools to ensure that a strictly nonideblogical pos- 
ture is nfiaintained. 

In Barley v. DiCevso, a' companion ca§e to Lembn v. 
Kurtzman, supra, the Court invalidated, a Rhode Island 
statute authorizing salary supplements fof, teachers of 
secular subjects in nonpublic" schools. The Court' ex- 
pressly rejected the proposition, relied upon by the Dis- 
trict Court in the case before us, that it was sufficient for 
the State to assume that teachers in church-related schools 
would succeed in segregating ( their religious beliefs from 
their secular educational duties. . 
i "We need not and do not assume that teachers in 
parochial schools wifl be guilty of bad faith or any 
conscious design to evade the limitations imposed by 

the statute and the First Amendment , - 

"But th'e potential for impermissible fostering of , 

religion is present The State must be certain, 

given the Religion Clauses, thai subsidized teachers 

do not inculpat&religion . 

1 "A comprehensive, discriminating, and* continu- 
| ing.state surveillance will inevitably be required to 
ensure that these restrictions are obeyed and the First 
. Amendment otherwise respected. . . V' 403 U. S., at 
61S-619. 

• The prophylactic contacts required to ensure that 
teachers play a strictly nonideological role, the Court 

£ m 

w M(ft* than $14 million jvas appropriated in tho 1972-1973 
school year to provide au.\iliar> *en ices for nonpublic,5chool students 
pursuant to Act 194. The amount was ircreased to $17,880,000 for 
1 the 1973-1974 school year. 
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held, necessarily give rise to a constitutionally intolerable 
degree of entanglement bfetween church and state. Id.* 
at 619. The sSime excessive entanglement would be re- 
quired for 'Pennsylvania to* be "certain" as it must be, 
that Act 194 "personnel do, not advance the religious mis- 
sion of the church-*elate3 schools in. which they serve. 
Public Funds for Public Srhonh v. Marburger, 358 F. 
Supp. 404l, tfff*cl,417 V. S. 961.*° « . \ 
That Act 194 authorizes state-funding of teachers only 
for remedial and exceptional students, an<t not for normal 
students participating in the .core curriculum, does' hot 
distinguish this case from Earlctj v. DiCenso and Lemonw 
Kurtzman, supra. Whether the subject- is "remedial 
reading," "advanced reading,": or s ; m ply /'reading," a 
teacher remains a teacher, and the danger tjiat religious 
doctrine will become intertwined witlu secular instruction 
persists. The likelihood of inadvertent, fostering of re- 
ligion may be less in^a remedial arithmetic class th'an in a 
medieval history seminar, but a diminished* probability 
of impermissible conduct is not sufficient: "The §tate 
must be certain, given the Religion Clauses, that sub- 
sidized teachers do not inculcate religion.'* 403 U. S., at, 
619. And a state-subsidized guidance counselor is-surely 
as likely as a state-subsidized chemistry teacher to fail on 

20 In addition to invalidating New Jer*e\ & pro\ Lsion of instructional 
material and equipment ^to nonpublic schools, see n. 16, supra, the 
District Court in Marburger struck down the States program «to 
supply nonpublic schools with "auxiliary sen ices." New Jersey de- 
fined "auxiliary services" in substantially the same manner as Pcnn- 
8\lvania, and the administration of the New Jeiye> program did not 
differ significantly from the administration of Act 194. Sec 35$ F. 
.Supp.,*at 39. The District Court held that the auxiliary services: 
program "is unconstitutional by reason of the church-state admin- 
istrative entanglement it would produce." Id,, at 40.. This Court's 
affirmance of Marburger is a decision on the merits as to the ionsti- 
tutionality of New Jerseys auxiliary services program,, and is en- 
titled to precedential weight. 



MEEK v. P1TTENGER '" 21 

occasion to separate religious instruction and the achance- 
, ment of religious beliefs from his secular educational 
responsibilities.- 1 

The fact that the teachers and counselors providing 
auxiliary services* are employees of the public intermedi- 
ate unit rather than of the church-related schools in 
which they work, does not substantially eliminate the 
need for continuing. surveillance. To be sure, auxiliary 
services personnel, because not -employed by, the non- 
public schools, are not directly subject to the discipline 
of a religious authority. Cf. Lemon v. Kurtzman, 403 
l r . S.. at 018. But they are performing important educa- 
tional sen ices in schools in which education is an integral 
part of the dominant sectarian mission and in which an 
atmosphere dedicated to the advancement of religious" 
belief is constantly maintained. See id., at 61&-619. 
The potential for ifnpermissible fostering of ^religion 
under these circumstances, although suinewhat reduced, 
is nonetheless present. To be certain that auxiliary 
teachers remain religiouslv neutral, as the Constitution 
demands, the State Would have to impose limitations on 
the activities of auxiliary personnel and then engage ip 

" ! Act 104V authorization of Vpcceh and hearing >er\ice.V at .least 
to the extern Mich seniee> are diagnostic. .*eem> tc* full within that 
class* (if general welfare *er\ice> for childu :i that ma\ be provided 
by the State rogardle^ of the incidental benefit that accrues to 
church-related schools. See. tVi/.. Everson v. Board of 'fJducaiion, 
supra. Although the Act contaia- a ^verability clause, Act 194, §2, 
in view of the fact thatVpeedi and hearing *Tr\ iee> constitute a minor 
portion of the "auxiliary £>er\iceV authorized \)\ Act 194, we cannot 
assume that the PemiMhania GenerM .Weinbl} would ha\e passed * 
the law solely # to provide s>ueh aid, See Sloan v. Lemon, 413 .U. S., 
at $33-834, Indeed, none of the appellee* has suggested that the sever- 
ability clause be utilized to ^a^e any pqrtiori of Act 194 in the event 
this Coijrt finds the niaior >ub>tanec of the Act constitutionally 
invalid. ; # 
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some form of continuing surveillance to ensure that those 
restrictions were being followed. 22 * \ 

. In addition. Act JQ4f like the statutes considered in*" 
Lemon v. Kurtzmati, supra, and Committee for Public 
Education <fc Religious Liberty v. Nyquist, supra, creates 
a serious potential for divisive conflict over the issue of 
aid to religion- "entanglement in the broader senstf of con- 
tinuing political strife." Committee for Public Education 
& Religious Liberty v. Nyquist/ supra, at 794. The re- 
current nature of the appropriation process guarantees 
annual reconsideration of Act 194 and the prospect of 
repeated confrontation between proponent^ and oppo-, 
nents o'f the auxiliary services program. The Act thus 
provides successive opportunities for political fragmenta- 
tion a? J division along.religious lines, one of the principal 
evils' against which the Establishment Clause was in- 
tended to protect. See Lemon v. Kurtzniart, Supra, at 
622-623. This potential for political entanglement, to- 
gether with the administrative entanglement which would 
be necessary to ensure that auxiliary services personnel 
remain strictly neutral and nonideological when function- 
ii.g in church-related schools, compels the conclusion that 
Act 194 violates ^the constitutional prohibition against 
laws "respecting an establishment of religion.-" 

The judgment of the District Court as to Act 194 is 
reversed; its judgment as to the textbook provisions of 
Act 195 is affirmed, but as to tljat Act s other provisions 
now before us its judgment is reversed. 

It is so ordered. 



- 2 The presence of 'auxiliary * teacher in church-related schools, 
moreover* has the potential, for provoking controversy be- 
tween the Commonwealth and religious authorities over the extent 
of the teachers* responsibilities and the meaning of the legislative and 
rdministrative restrictions on the content of their instruction. See 
Lemon v. [Kurtzman, 403 U. S., at 619. 

or* . 
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. Mr. Justice Bren.na*t, wjth whom Mr. Justice Doug- 
las and Mr. Justice Marshall join, concurring and 
dissenting. ^ 
. I join in the reversal of the District Courts judgment 
insufur as that judgment upheld the constitutionality of 
Act 194 and the provisions of Act 195, respecting instruc- 
tional materials and equipment, but dissent from Part 
III and the affirmance of the judgmen.t upholding, the 
constitutionality of the textbook provisions of Act 195. 

A three-factor test by which to determine the compati- 
bility with the, Establishment Clause of state subsidies of 
sectarian educational institutions has evplved over 50 
years of this Court s stewardship in the field. Thtflaw in/ 
question must, first, reflect a clearly secular legislative 
purpose, second, have a primary effect 1 that neither 

, 1 Tito Court emphasized in Committee for Tublic Educatioii v. 
Nyqukt, 413 U. S. 756, 783-784, n. 39 (1973), that "primary-effect" 
did not connote a requirement that the Court render an ultimate 

r judgment on the, effect of the statute in question. The Court 
stated: * 

"Appellees, focusing on thejterm 'principal or primary effect' 
which this Court has utilized in expressing the second prong of the 
three-part test, . . . hfrve argued that the Court must decide in 
these cases whether the 'primary* effect .of New. York's tuition grant 
program is to subsidize religion or to promote these legitimate 
secular objectives, . . . W.e do not think that such metaphysical 
judgments are either possible or necessary. Our cases simply do 
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atUances nor inhibits religion, and, third, avoi(j excessive 
government entanglement with religion. But four yeats 
ago, the Court, albeit without express recognition, of the 
fact, added a significant fourth factor to the test: "A 
broader basis of entanglement of yet a different character 
is presented by the divisive political potential of these 
state programs." Lemon v. Jturtzman, 403 U. S. 602, 622 
(1971). The evaluation of this factor in determining 
, compatibility of a state subsidy law \v?th the Establish- 
ment Clause is essential, said the Court, because: 

"In a community where ... a large number of 
pupils are served by church-related schools, it can be 
assumed that state assistance will entail considerable 
political activity. , Partisans of parochial schools, 
understandably concerned with rising costs and sin- 
cerely dedicated to both, the religious and secular 
educational missions of their Schools, will inevitably 
champion this, pause and promote political action to 
achieve their goals. Those who oppose state aid, 
whether for constitutional, religious, or fiscal reasons, 
will inevitably respond^4nd employ all the usual 
political techniques to* prevail. Candidates will be 
forced to declare and voters, to choose. It would be 
unrealistic to ignore the fact that .many people con- 
fronted with issues of <this kind will find their votes 
aligned, with their 'faith. ^ 

"Ordinary political debate and division, however 
vigorous or even partisan, are normal and healthy^ 
manifestations of our democratic system of govern- 
ment, but political division alonQ religious lines was 
oii$ of the principal evils against which the First 
Amendment was intended to protect .... JPhe po- 
~ — ~~~ «* • , 

.not support the notion that a^Jaw found to have a 'primary* effect 
to promote some legitimate end under the States police power is 
immune from further examination to ^certain whether it also has 
the direct npd immediate effect of advancing religion. .* . " 
• < * ^ 
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tential cliyisiveness of such conflict is a threat to the 
normal political processc* . . . It conflicts with our 
whole history and tradition to permit questions of 
the Religion Clauses to assume stich importance in 
our legislatures and in our elections that they could 
divert attention from the myriad issues and proB- 
, le.msthaU^^ront every, level of government. . * . 
- ^^ 0i V\ ! Here we are confronted with successive and 
very likely permanent annual appropriations 'that 
benefit relatively few religious groups. .Political 
fragmentation and divisiveness on religious lines are 
thus likely to be intensified, 

*The potential for political divisiveiiess related 
to religious belief and ^practice is aggravated . . . 
by the need for continuing annual appropriations 
and the likelihood of larger and larger demands as 
costs an4 'Populations grow. . . Id., at 622-623. 
(Emphasis added.) 

T^his factor was key in Kurtzman's determination that 
Pennsylvania and Rhode Island statutes providing state 
aid to,, church-related elementary and secondary schools 
violated the Establishment Clause. The Pennsylvania 
statute provided financial support by way of reimburse- 
ment for the cost of t^aclier^>ialaries, textbooks, ancl 
instructional materials in specified secular subjects. The 
Rhode Island statute provided a program under which 
the State paid directly to teachers in nonpublic schools 
• a supplement of 15% of Dheir annual salary. - 

Committee jor Public Education v. Nyquist, 413 U. S. 
756 (1973), decided two years later, emphasized the im- 
portance to bo attached by judges to this fourth factor: 
"One factor of recurring significance in this weighing 
process is the potentially divisive political, effect of an aid 
program/' Id^X 79a. The t^oiirt held that the factor 
applied "w ij^foeculiar force to the New York statute now 
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before us." Id., at 796. That statute created three aid 
programs. The first pro\ ided for direct money grants to 
be uscdfcfor maintenance and repair of facilities to ensure 
tlu students' welfare, health, and safety. * The second 
established a tuition reimbursement plan for parents of 
children attending nonpublic elementary schools. The 
third provided tax relief for parents not qualifying for 
tuition reimbursements. Stating that "while the pros- 
pect of [political] divisiveness may not alone warrantee 
invalidation of state laws that otherwise survive the 
careful scrutiny required by the decisions of this Court, 
it is certainly a 'warning signal' not to be ignored/' id v 
at 707-798, the Court held that "in light of all relevant 
considerations^" each of the. New York programs had a 
" 'primary effect that advances religion' and offends the 
constitutional prohibition oigainst laws 'respecting an 
establishment of religion/ " Id., at 798. 

The Court today also relies on the factor of divisive 
political potential but only as support for its holding 
that Act 194 is an unconstitutional law "respecting an 
establishment of religion," stating: 

^In addition, Act 194, like the statutes considered 
in [Kurtzman and Xyquist] creates a serious poten- 
tial for divisive conflict over the issue of aid to re- 
ligion— 'enianglement in the broader sense of politi- 
cal strife/ . . . Th^ recurrent nature of the 
appropriation process'guarantees annual reconsider- 
ation of Act 194 and the prospect of repeated con- 
frontation between proponents and opponents of the 
auxiliary services 'program.. The Act thus provides 
successive opportunities for political fragmentation 
and division along religious lines, one of the principal 
evils against which the Establishment Clause was in- 
tended to protect." Ante, at 21-22. 

\ ' ' 
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Contrary to the plain and explicit teaching of Kurtz- 
man and Nyqul&i, however, and inconsistently with its 
own treatment of Act 194, the Court, in considering the 
constitutionality of Act 195 says not a single word about 
the political divisiveness factor iruPart III of the opinion 
upholding the textbook loan program created by that 
Act, and makes only a passing footnote reference to the 
factor, without evaluation of its bearing on the result, 
in holding that Act 195's program for loans of instruc- 
tional materials and. equipment constitute Act 195 in 
that respect "direct aid to Pennsylvania's predominantly 
church-related, nonpublic elementary ' and secondary 
schools, even though ostensibly limited to wholly neutral, 
secular instructional material and equipment, [that] in- 
escapably results in the direct and substantial advance- 
ment of religious-activity . . . and thus constitutes an im- 
permissible establishment of religion,." Ante^sX 16. 

I recognize that the Court was on the horns of a di- 
lemma. The Court notes that' the total 1972-1973 ap- 
propriation under Act ^95 was 816,660,000, of which 
$4,670,000 was appropriated to finance the textbook pro- 
gram. Ante, at 15 n. 15. The Court notes further that 
"aid 4 programs like Act 195 ... are dependent on con-, 
tinuing annual appropriations, . . . which generate* in- 
creasing demands asjebsts and population grow ... 
ibid*, and, indeed,, that the total Act 195 appropriation* 
was increased $900,000 to $17,560,000 for the 1973-1974 
school year. Plainly then, as in Nyqulst,' the political 
devisiveness factor applies "with peculiar force to the... 
statute now before us." t But ft^comply with Nyquist, 
as is required, the Court obviously must attach determi- 
native weight to the factor as respects «oth the textbook 
loan and instructional materials and.eqt pment loan pro- 
visions, since both are inextricably intertwined in Act 

v 
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405." Fur in light of the massive appropriations in- 
volved, the Court would be hard put to explain ^iow the 
factor weighs determinative!) against the validity of the 
instructional materials loan provisions, ,and not also 
against the validity of the textbook loan provisions. The 
Court therefore uuuld extricate itself from the horqs of 
the dilcuuna by simply ignoring the factor in the weigh- 
ing process. 

But however much this evasion may be tolerable in 
the case of the instructional materials loan provisions, 
since * these are invalidated on other ground?, responsi- 
bilitj for evaluating the weight to be accorded the factor 
cannot be evaded, in the case of the textbook loan pro- 
> visions, by reliance, as the Court does, upon its agree- 
ment with the District Court that the textbook loan 
% program is indistinguisltf&le from £he New York text- 
book loan program upheld in Board of ^Education v. 
Allen, 392 X T - S. 236 ( 1968). For Allen, which I joined, 
was decided before Kurtzman ordained that the political 
divisiveness f(ictor jnust be involved in the weighing, proc- 
ess, and -understandably neither the parties to Allen nor 
the Court addressed that factor iii that case. But whether 
or not Allen can withstand overruling in light of Kurtz- 
ffuSh and Xyquist, which I question, it is clear that Kurtz- 
man — which, I repe'at, applied the factor to a Pennsyl- 
vania program that included reimbursement for the cost 
— * 

2 Kurtzinan supports this conclusion: * 
"We hue alreud.v nuted that modern governmental programs have 
.Nelf-perpctuating, and *elf-e.\pandmg propensities. These internal 
prtiSMirCfc are onl> enhanced when the schemes involve institutions 
whose legitimate riecd> ait grutting and whose interests have sub- 
stantial political support. Nor can we fail to see that in constitu- 
tional adjudication jome steps, which when taken were thought to 
approach 'the verge/ have become the platform for yet further 
steps. A certain momentum develops in constitutional theory and 
it can be a 'downhill thrust 1 easily set in motion but difficult to 
retard or stop.^ 403 U. S., at 024. 
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of textbooks— requires that the Court weigh the .actor in 
the iqstant case. Further, giving the "factor the weight 
that Kurtzinaj and Nyqutst require, compels, in my view\ 
the conclusion that the textbook loan program of Act 195, 
equally with the program for loan of instructional ma- 
terials and equipment, violates the Establishment Clause. 
The Court's answer is that a, difference in result is justi- 
fied because Act 195 distinguishes Jbetween'recipients of 
the loans: textbooks are lent to students, while instruc- 
tional material and equipment are lent directly to the 
kdhools. That answer will not withstand analysis. 

First, it is pure fantasy to treat the textbook program m 
as a loan to students. It is true that, like the New York 
statute in Allen, Act 195 in terms talks of. loans by the 
State of acceptable secular textbooks directly to students 
attending nonpublic schools. But even the Court ac- 
knowledges that "the administrative practice is to have 
student requests for the books filed initially with "the 
nonpublic school and to have the school authorities pre- 
pare collective summaries of these requests which they 
forward' to the appropriate public officials. . . " Ante, 
at 10-11. Further, "the nonpublic schools are permitted 
to store on their premises the textbooks being lent to stu- 
dents." Id., at 11 n. 9. Even if these practices were 
also followed under the New York statute/ the regula- 
tions implementing Act 195 make clear, as the record in 
Allen did not, that the nonpublic school in Pennsylvania 
is something more than a conduit between the State and 
pupil. The Commonwealth has promulgated "Guide- 
lines for the Administration of Acts 194 and 195" to 
implement the statutes./ These regulations, unlike those 
upheld in Allen, constitute a much more intrusive and 
derailed involvement of the State and its processes into 
the administration of nonpublic schools. The whole 
business is handled by the schools and public authorities 
and neither parents nor studento have a say. The guide- 
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lines make crystal clear that the nonpublic school, not 
its pupils, is the motivating force behind the textbook 
loan, and that virtually the entire loan transaction is to' 
. be, and is in fact, conducted between officials of ,the non- 
public school, on the one hand, and. officers of the sta 
on the. other. 

For example, § 4.3 of the Guidelines requires jthat on 
or before March 1 of each year, an official of each non- 
public school submit tu the Pennsylvania Department 
of Education a loan request for the -desired textbooks. 
.* The requests must be submitted on standardized forms 
"distributed by the Department of Education ... to each 
nunpublic school or the appropriate chief administrator/' 
Section 4.6 of the Guidelines provides ih&t the "[text- 
books requested will be shipped directly to the appropri- 
ate •nonpublic school." Thus, although in terms the 
form piuvided by the Commonwealth for parents of non- 
public school students states that the parents of these 
pupils request the loan of^textbooks directly frpm the 
State, the form is not returnable to the State, but to the 
nonpublic school, which tabulates the requests and sub- 
mits its total to the State. Then, after the submission 
by the nonpublic school is approved by the appropriate 
state official, the booksTtre transported" not to the chil- 
dren whose parents ostensibly made the request, but 
directly to the nonpublic school, where they are physi- 
cally retained when not in use in the classroom. 

Indeed, the Guidelines make no attempt^ to mask the 
~ true nature of the loan transaction. In explicit words 
§4.10 describes the transaction: "Textbooks loaned to 
th-c nonpublic schools: (a) shall be maintained on an 
inventory by the nonpublic school." (Emphasis added.) 
Section 4.11 provides: "It is presumed that textbooks oh 
Uhtn to nonpublic schools after a period of time will be 
lo^. missing, ^obsolete or worn out. This information 
should be communicated to the Department of Eduea^ 
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tioij. After a period of six years, textbooks shall be 
deolared unserviceable and the disposal of such shall be 
at the discretion of the Secretary of Education." (Em- 
phasis added.) Thus, the loan of the texts is treated 
by the regulations as what it in fact is: a loan from the 
State directly to the nonpublic school. Finally, §4.12 
completely removes any possible doubt. It provides: 

"The nonpublic school or the agency which it is 
a member shall be responsible for maintaining files 
on future certificates of requests from parents of " 
children for all textbook 'materials loaned to them 
under this Act. The file must be Open to inspection 
for the appropriate authority. A letter certifying 
the certificates on file shall accompany all loan 
requests/' 

Plainly, then, whatever may have been the qase under 
the New York statute sustained in Allen? the loan 
ostensibly to students is, under Act 195, a loan in 
fact to the schools. In this regard, it should be observed 
that sophisticated attempts to avoid the Constitution are 
just as invalid as simple-minded ones. Lane v. Wilson, 
307 U. S. 268, 275 (1939). 

Second, in any event', Allen itself made clear that, far 
from providing a per sc immunity from examination of 
the substance of thx? State's program, even if the fact 
wore, and it is ntit, that textbooks are loaned to the 
children' rather than to the schools, that is only one 
among the factors to be weighed in determining the com- 
patibility of the program with the Establishment Clause. 
Committee for Public Education v. Nyquist, $upra,..&t 
781. And, clearly, in the context of application of the 
factor of political divisiveness, it is wholly irrelevant 
whether, the loan is to the children or to the school. A 
divisive political potential exists because aid programs, 
like Act 19£, are dependent on continuing annual appro- 
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priations, and Act 195 s textbook\loaa program, even if 
we accepted it as a form of loans to students, involves 
increasingly massive sums now approaching $5,000,000 
annuajly. 3 It would .blind reality to treat' massive aid to 
nonpublic schools, unuor the guise of loans to the stu- 
dents, as not creating "a serious potential for divisive 
conflict over the issue of aid to religion." Ante, at 22"/!* 
The focus of the textbook loan program in terms of mas- 
sive financial support for religious schools that creates 
the potential divisiveness is no less real than it is in the 
case of Act 195's instructional materials provisions and 
, Act 194 s invalidated program' for auxiliary services. 
Act 195 is intended solely as a financial aid program to 
relieve the desperate financial plight of nonpublic, pri- 
marily parochial, schools. The Court suggests that it is 
immaterial that Act 195 has that cast, ir^ contrast with 
New York's statute in Allen which authorized loans to 
students attending both public and nonpublic schools. 
Ant*, at 10 n.,8. On the contrary, Act 195's limita- 
tion of its financial support to aid to nonpublic school 



3 1 concede that I failed to apprehend the significance of the 
politically divisiveness factor in writing my separate opinion in 
Kurtzmwi,AQ3 U. S., supra, at 642-661. 
4 The 'Court stated in Ntfquist, 413 U. S M supra, at 797 n. 56: 
"The self-perpetuating tendencies of any form of government aid 
to religion have been a matter of concern running throughout our 
establishment Clause pases. In Schcmpp, the Court emphasized 
that it was 'no defense to urge that the religious practices here may 
bo relath'elv minor encroachments on the First Amendment, 1 for 
whaLtoday is a 'trickling stream* may be a torrent tomorrow. 374 
U. S„ at 225. See also Lemon v. Kurtzman, 403 U. S,, at 624-625. 
But, to borrow the words fronv Mr. Justice Rutledge's forceful 
dissent in Everson, it is not alone the potential expandability of 
state tax aid that renders suck aid invalid. Not even 'three pence' 
could be assessed: 'Not the amcint but "the principle of assess- 
ment was wjong" ' 330 U. S., at 40-41 (quoting from Madison's 
Memorial and Remonstrance)." 
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children exacerbates the potential for political divise- 
ness. 5 "In this situation, where the underlying issue is 
the deeply emotional one of Church-State relationships, 
,the potential for seriously divisive political consequences 
needs no elaboration/' Committee for Public Education 
v. Nyquist, supra, at 797. 

. Finally, the textbook loan provisions of Act 195, even 
if ostensibly limiting loans to nonpublic school children, 
violate the Establishment Clause for reasons independent 
of the political divisiveness factorT As I have said, un- 
like the New York statute in Allen which extended assist- 
ance to all students, whether attending^public or nonpub- 
lic schools. Act 195 extends textbook assistance only to 
a special class of students, chifdren who attend nonpublic 
schools « which arenas the Court notes, primarily re- 
ligiously oriented. The Act -in that respect contains the 
same fatal defect as the New Jersey statute held violative 
of the Establishment Clause in Public Funds v. Mar- 
burger, 358 F. Supp. 29 (N. J. 1973), affirmed, 417 XL S. 
961 (1974). The statute there involved was N. J. S. A. 
18A: 58-63 which furnished state aid, in amounts up to 
SID for elementary school students and up to S2£) for 

3 Paraphrasing the Court's observation in Nyquist, 413 U. S., at 
783: 

"There has been no endea\or to 'guarantee the separation between 
secular and religious educational functions and to ensure that State 
financial aid supports onlv the former/ Ltmon v. Kurtzmaiv, supra, 
at 613. Indeed, it is precisely the function of [Act 195] to provide 
assistance to private schools, the great majority of which are sec- 
tarian. B> [relieving parent* of their textbook bill] the State seeks 
to relieve their financial burdens sufficiently to assure that they 
continue to have the option to send their children to religion- 
priented schools. And while the other purposes for that aid— to 
perpetuate a pluralistic edmational environment and to protect the 
fiscal integrity of overburdened public schools — arc certainly unex- 
ceptionable, the effect of the aid is unmistakably to provide desired 
financial support for nonpublic, sectarian institutions." 
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High school students, to the parents of nonpublic school 
students as reimbursement for the cost bf "secular, non- 
ideological textbooks, instructional materials and sup- 
plies." We affirmed the holding of the t'^ree-judge court 
that "because the language .of [the statute] limits the 
assistance provided therein only to parents of children 
who attend nonpublic, predominately religiously-affiliated 
schools and not to parents of all school children, we are 
satisfied x tliat its primary effect is to advance religion 
and that it is thereby unconstitutional." 358 F. Supp., 
at 36. Marbnrger thus establishes that the Court's reli- 
ance today upon Allen is clearly misplaced. 

Indeed, that reliance is also misplaced in light of its 
own holding today invalidating the provisions of Act 195 
respecting the loan of instructional materials and equip- 
ment. I have no doubt that such materials and equip- 
n ent are tools that substantially enhance the quality of 
the &eeular education prov ided by the religiously oriented 
schools. But surely the heart-tools of that education 
are the textbooks that are prescribed for use and kept 
at the schools, albeit formally at the request of the stu- 
dents. Thus, what the Court says of the instructional 
materials and equipment, ante, at 15, may be said per- 
haps even more' accurately of the textbooks: 

"But faced with the substantial .amounts of direct 
support authorized by Act 195, it would simply 
ignore reality to attempt to separate secular educa- 
tional functions from the predominantly religious 
role performed by many of Pennsylvania's church- 
related elementary and secondary schools and to 
then characterize Act 195 as channeling aid to the 
secular without providing direct aid to the sectarian. 
Even though earmarked for secular purposes, 'when 
it flows to an institution in which religion is so per- 
vasive that a substantial portion of its functions are 
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subsumed in the religious mission/ state aid has the 
„ impermissible primary effect of advancing religion/' 

In sum, I* join Parts I, II, IV, and V of the Court's 
opinion, except that I would go further in Part IV and 
rest the invalidation "of the provisions of Act 195 for 
loans of instructional materials and equipment also upon 
the political di\isi\encss factor. I dissent from Part III. 
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Mi*. Chief Justice Burger, concurring in the judg- 
ment in part and dissenting in part. 

I agree with the Court ciiy insofar as it affirms the 
judgment of ,;the District Court. My* limited' agree- 
ment with the Court as to this action leads me, hW- 
'ever, to agree generally with the views expressed by^Mn. 
Justice RehnqVist and Mr v Justice White in regard to 
the other programs under review. I ^specially find 1* m 
difficult to accept the Courts extravagant suggestion of 
potential entanglement which it finds- in the "auxiliary 
services** program of Pa. Stat. . 194. Here, the Court's 
holding, it sceit)s to me, goes b^y <nd aoy prior holdings, 
of this Court and. irtdced, conflicts with our holdings in 
Board of Education v. Aim, 392 IT- S. "236 (1968), 
and Lemon v. Kwtzman/ 403 U. S. 602 (1971)^ 
There is absolutely tio support in this record or, for 
that matter, in ordinary human experience to sup r ; 
port .the concern some see with respect to the 'lingers" 
lurking in extc.ding common, nonsectarian tdols^f the 
education process— especially remedial tools — to students 
in private school*. As I noted in my separate opinion in 
Committee for Public Education v. Xyquist, 413 U.S. 7.?6 
(1973;. the "fundamental principle which 1 see running * 
through our prior ^decisions iii this difficult and s» .isitivc 
field of law . . . is premised more on experience and history 
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than on logic/' Id. y at 802. Certainly, there is no basis 
in "experience and history' 1 to conclude that a State's 
attempt to provide — thiough the services of its own 
itfate-selected professionals — the remedial assistance nec- 
-Y* ,# y far ^'' its children poses the same potential for 
ut. necessary administrative entanglement or f divisive po- 
litical confrontation which concerned the Court in Lemon 
v. Kurtzman, supra. Indeed, I see at least, as much 
potential for divide political debate in opposition to 
the cfabbtol attitude the Court shows in this case. See. 
r. y., slip op., 21 n. 21. 

If the consequence of the Court's holding operated 
only to penalize institutions with a religious affiliation, 
the result wouljl be g'ievous enough;, nothing in the 
Religion Clauses of the First Amendment permits go\- 
ernfneutal power to discriminate against or affirmatively 
\tifle teligions or religious activity. Everson v. Board.oj 
Education, 330 U. S. 1. 18 ( 1947)/ But this holding does 
more, it penalizes children — children who have the mis- 
fortune tu have tu cope with the learning process under 
extraordinary hea\> physical and psychological burdens, 
for thejnost part con& .*ital. This penalty strikes them 
not because* of any act of theirs but because of their par- 
ents choice of religious exercise. This, as Mr. Justice 
Rehnqi ist effectively demonstrates, totally turns its 
ba$fe on what Mr. JvstiCe Douglas wrote for the Court 
In Zomch v. Clauson, 343 U. S. 306, 313-314 (1952), 
•particularly that: ft 1 , 

"WJnsn the state encourages religious instruction or 
cooperates \s ith religious authorities by adjusting the 
"schedule of public events to sectarian needs, it fol- 
lows the best of our traditions. For it then respects 
the religious nature of bur people and accommodates 
tl^ public service to the spiritual needs:" * %d 

To hold, as the Court now does, that the Constitution 
permits the States to give^special assistance to som^of 

i ' 
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its children whose handicaps prevent their ^deriving the 
benefit normally anticipated from the education/equired 
to' become a productive member of society and, at the 
same time, to deny 'those benefits to otfier children only 
because they attend a Lutheran, Catholic or other>ch?urch- 
sponsored school does not simply tilt the Constitution 
against 'religion; it literally turns the Keiigipn Clause 
on itsliead. As Miu Justice Douglas said for the Court 
in Zorach, supra, Jthis is - 

"... to find in the Constitution a requirement that 
the "government" show a callous, indifference to' re- 
ligious groups. That would be preferring those who 
believe in no rfcljgion over ihose who do believe^L 
/</., at323. . , 

The melancholy consequence, of wfiat the Court does 
today is to force the parent to choose between .the "free* 
exercise" of a religious belief by opting -for a sectarian 
education for his child or to forego the opportunity for* 
his child to learn to cope >vith — or overcome — set, <$ 
congenital learning handicaps, through remedial as&* 
ance financed by his taxes. Affluent parents, by em-, 
ployingprivate teaching specialists, will be able to cope 
witfrTffis, denial of equ^l protection, which is, for me, a 
gross* violation of Fourteenth ~ Amendment rights, but 
all others will be forced to make a choice between their 
judgment as to their children's spiritual needs arid their 
temporal need for special remedial learning assistance. 
One can only hop'b, that, at some future date, the Court 
will come to a more "enlightened and tolerant view of the 
First Amendment's guarantee of free exercise of religion, 
thus eliminating the denial of equal protection to chil- 
dren in church-sponsored schools, and take a more 
realistic view that catefuily limited aid to children is 
not a step toward establishing a state religion— at least 
while this Court sits. 



ur 



1 SUPEEME couet oe the united states 

i ' . 4 ' ' 

No. 73-1765 



Sylvia Meek et al., 
Appellants, 
v. 

John C. Pittenger, Etc., 
et al. 



On Appeal from tfre United 
States District Court for 
the Eastern District of 
Pennsylvania. 



[May 19, 1975] 

Mr. ^Justice Rehnquist, with whom Mr. JuStice 
White joins, concuning in the judgment in part and dis- 
senting in part. 

Substantially for the reasons set forth in my dissent 
and those of The Chief Justice and Mr, Justice 
White in Committee for Public Education ^"Religious 
Liberty v. Nyquist, 413 U. S. 75.6 (1973), and Sloan v. 
Lemon, 413 U. S. 825 (1973), I would affirm the judg- 
ment of the District Court. 

Two Acts of the Pennsylvania Legislature are under 
attack in this ,case. Act 195 includes a program that 
provides for the loan of textbooks free of charge to 
elementary and secondary school students attending non- 
public schools, just as other provisions of Pennsylvania 
law provide similar benefits to children attending public 
schools, Pa. Stat. Tit. 24, §8-801. I agree with the 
Court that this program is constitutionally indistinguish- 
able from the New York textbook loan program upheld 
in Board of \ Education v. Allen, 392 U. S. 236 (1968), 
and on the jauthority of that case I. join the judgment 
of the Court insofar as it upholds the textbook loan 
program. J 

The Count strikes down other .provisions of Act 195 
dealing with instructional materials and equipment 1 

a 

^he District Court upheld these sections of Act 195 except inso- 
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because it finds that they have "the unconstitutional 
primary effect of advancing religion because of the pre- 
dominantly religious character of the schools benefiting 
from the Act" Slip op., at 13 (footnote omitted). This 
apparently follows from the high percentage of nonpublic 
schools that are "church-related or religiously affiliated 
educational institutions." Slip dp.> at 14. The Court 
thus again appears to follow "the unsupportable ap- 
proach of measuring the 'effect' of a law by the percent- 
age of" sectarian schools benefited. Committee for Pub- 
lic Education & Religious Liberty v. Nyquist, 413 U. S., 
at S04 (Burger, C. J., dissenting). I find that approach 
to th^ "primary effect" branch of our three-pronged test 
no more satisfactory in the context \f this instructional 
materials and equipment program^ than jt was in the 
context of the tuition reimbursement and tax relief pro- 
grams involved in Nyquist, supra, and Sloan, supra. 

One need look no further than to the majority opinion 
for a demonstration of the arbitrariness of the percent- 
age approach to primary effect. In determining the 
constitutionality of the textbook loan program estab- 
lished by Act 195, the Court views the program in the 
context of the State s "well-established policy of lending 
textbooks free of charge to elementary and secondary 
school students." Slip op., at 10 (footnote omitted). 
But n hen it comes time to consider the same Acts instruc- 
tional- materials and equipment program, which is not 
alleged to make available to private schools any ma- 
far as they "permitted] the loan of instructional equipment 
which can bo easily diverted to a religious me" 374 F. Supp. 
639. 661 (ED Pa. 1974). The appellees have not sought review 
of this ruling. t See slip op., at 8 n. 7. My use of the term 
"instiuctional equipment" in this dissent is intended, therefore, 
to be coextensive with that portion of the program upheld by 
the District Court. See also 1972 Revisions to the Guidelines for 
the Administration of Acts 194 and 195, reproduced as Appendix A 
to Brief for Appellants. 
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terials and equipment that are not provided to public 
schools, 2 the majority strikes down this program because 
inore thjin 75% of the nonpublic schools are church- 
related or religiously affiliated.. \ 

If the number of sectarian schools were measured as 
a percentage of all^schools, public and private, then 'no 
doubt the majority would conclude that the primary 
effect of the instructional materials and equipment pro- 
gram is not to advance religion. 1 One Jooks in vain, 
however, for an explanation of th§ majority's selection 
of the number of private,schools as tjio denominator in, 
its instructional materials and equipment calculations. 
The only apparent explanation might be that Act J95 
applies only to private schools while different legisla- 
tion, Pa. Stat. Tit. 24, § 8-80l o provides .equipment and 
materials to public sehools. But surely this is nofya satis- 
factory explanation for the majority tells us, in connec- v 
tion with its discussion of the .textbook loaa program, 
which is administered to the public schools through the 
same statutory provision that provides equipment and 
materials to the public schools, that "it is of no constitu- 
tional significance whether ths general program is eddi- 
'fied in ooe statute or two." Slip op., at 10 n. 8. We 
are left then with no explanation for the arbitrary course 
chosen. 



2 374 F. Supp,, at 644. .Pa. Stat. Tit. 24, §8-SGl. Instruc- 
tional materials and equipment are defined in Act 195 largely in 
terms of materials and equipment that "are presently or here- 
after provided for public M-hool children of the Commonwealth." 
Act 195 §1 (b). 

3 In 1972, "[approximately one quarter of all children in the 
Commonwealth, in compliance with the compulsory attendance pro- 
visions of this act, attend[ed] nonpublic schools." A*.: 195 § 1 (a). 
If it be assumed that the average number of students per sectarian 
school does not vary materially from the average number of students 
per nonsectarian school, then less than 19% of all students attend 
sectarian schools. 
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The failure of the majority to justify the differing 
approaches to textbooks .and instructional materials 
and equipment in the above respect is sympto- 
matic of its failure even to attempt to' distinguish the 
Pennsylvania textbook loan program, which it upholds, 
from the Pennsylvania instructional materials and equip- 
ment loan program, which it finds ^unconstitutional. 
One might expect that the distinctionjies either in the 
nature of the tangible items being loaned or in the 
^manner in which the programs are operated. But the 
majority concedes that "the material and equipment 
that are the subjects of the loan— maps, charts, and 
laboratory equipment, for example — are 'self-polic[ing], 
in that starting as secular, nonideologiral and neutral, 
they will not change in use.' " Slip op., at 15, quoting 
374 F. Supp. 639, 660 (ED Pa. 1974). Nor can the fact 
that the school is the bailee be regarded as constitution- 
ally determinative. Committee for Public Education <fe 
• Religious Liberty v. Nyquist, 413 U. S M at 781. In the 
textbook loan program upheld in Allen, supra, the private 
schools were responsible for transmitting the book re- 
quests to the Board of Education and were permitted to 
store the loaned books on their premises. 392 U. at 
244 n. 6. . I fail to see how the instructional materials 
and equipment program can be distinguished in any sig- 
nificant respect. Under both programs "ownership re- 
mains, at least technically, in the State," 392 U. 8., at 
243. Once it is conceded that no danger of diversion 
exists, it is difficult to articulate any principled basis 
upon which to distinguish the two Act 195 programs. 

The Court eschews its primary effect analysis in strik- 
ing down- Act 194. slip op., at 18-19, and relies instead 
upon the proposition that the Act "give[>] rise to a con- 
stitutionally intolerable degree of entanglement between 
church and state." Slip op., at 20. Acknowledging that 
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Act 194 authorizes state financing "of teachers only for 
remedial and exceptional students, and not for normal 
students participating in the core curriculum," ibid., 
the Court nonetheless finds this case indistinguishable 
from Lemon v. Kurtz?mn and companion cases, 403 
U. S. 602 (1971). in which salary supplement programs 
for core curriculum, teachers \lere found unconstitutional. 
"[A] state-subsidized guidance counselor is surely as 
likely as a state-subsidized chemistry teacher to fail on 
occasion to separate religious instruction and the ad- 
vancement of religious beliefs from his sedular edu- 
cational responsibilities." Slip op., at 20-21 (footnote 
omitted). 

I find this portion of the Court's opinion deficient as 
a matter of process and insupportable as a matter of 
law. The burden of proof ordinarily rests upon the 
plaintiff, but the Court's conclusion that the dangers 
presented by a state-subsidized guidance counselor are 
the same as those presented by a state-subsidized chem- 
istry teacher is apparently no more than an ex cathedra 
pronouncement on the part of the Court, if one may use 
that term ii> a case such as this, since the District Court 
found the facts to be exactly the opposite— after con- 
sideration of stipulations of fact and an evidentiary 
hearing: 

"The Commonwealth, recognizing the logistical reali- 
ties, provided for traveling therapists rather than 
traveling pupils. There is no evidence whatsoever 
that the presence of the therapists in the schools 
win involve them in the religious missions of the 

schools The notioh that by setting foot inside 

a sectarian school a professional therapist or coun- 
selor will succumb to sectarianization of his or hei. 
professional work is not supported by anv evidence." 
374 F. Supp.. at 657. 
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The propensity of the Court to disregard findings of fact 
by district courts in Establishment Clause cases, see also 
Lemon v. Kurtzman, 403 U. S., at 665-667 (White, J., 
dissenting), is at variance with the established division 
of responsibilities between trial and appellate courts in 
the federal system. Fed. Rule Civ. Proc. 52 (a). 

As a matter of constitutional law, the holding by the 
majority that this case is controlled by Lemon v. Kurtz- 
man, supra, marks a significant sxtb silcntio extension of 
that 1971 decision. In that case the Court struck down 
the Rhode Island safary supplement program, under 
which teachers employed by nonpublic schools could 
qualify for additional salary payments from the State 
in order to bring their salaries more closely in line with 
the prevailing scale in public schools, and a Pennsylvania 
program authorizing direct reimbursement to nonpublic 
schools; in order to qualify, the teachers could teach 
only subjects that \\°yc offered in the public schools. 
The premise supporting the Courts conclusion that these 
programs "involve[d] excessive entanglement between 
government and religion," 403 U- S., at 614, is found at 
403 U. S.. at 617: 

"We cannot ignore the danger that a teacher under 
relitjious control and discipline poses to the separa- 
tion ofUhe religious from the purely secular aspects 
of precollege education. The conflict of functions 
inheres in the situation." (Emphasis added.) 

* 

See also 403 l r . S., at 618. The auxiliary services pro- 
gram established by Act 194 differs from the programs 
struck down in Lemon in two important respects. First 
the opportunities for religious instruction through the 
auxiliary services program aVe greatly reduced because^ 
of the considerably more limited reach of .the Act. Un- 
like the core curriculum instruction provided in the 
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Lemon programs, "auxiliary services" are defined in Act 
194 to embrace a narrower range ofsservices: 

" 'Auxiliary services' meansguida^e, counseling and 
testing services; psychological services; services for 
exceptional children; remedial and therapeutic serv- 
ices; speech and hearing services; services for the 
improvement of the educational disadvantaged (such 
as, but not limited to, teaching English ai a second 
language), and such other secular, neutral, non- 
ideological services as are of benefit to nonpublic 
school children and 'are presently or hereafter pro- 
vided for publfc school children of the Common- 
wealth." Act 194 § 1 (b). 

Evei) If the distinction between these services and 
core curricula is thought to be matter of degree, the sec- 
ond distinction between the programs involved in Lemon 
and Ac* 494 is a difference in kind. Act 194 provides* 
that these auxiliary services shall be provided by per- 
sonnel of the public school system/ Since the danger 
o e entanglement articulated in Lemon flowed from the 
susceptibility of parochial school teachers to "religious 
'control and discipline." I would have assumed that 
exorcisation of that constitutional "evil" would lead to 
a different constitutional result. The Court does not 
contend that the public school employees who would ad- 
minister the auxiliary services are subject to "religious 
control and discipline." In fact the Court concedes that 
"auxiliary services personnel, because not employed by 
the non-public schools, arc not directly subject to the 
discipline of a religious authority." Slip op., 21, . The 

4 Act 194 (c)(1)' states |hat auxiliary services shall be provided 
by "each intermediate unit." The intermediate unit is a local 
administrative agency which oversees and assists school districts 
within a particular geographic area. Sec Pa. Stat. Tit. 24, §§9-951 
to 9-971 (Supp. 1974). 
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decision of the Court that Act 194, & unconstitutional 
rests ultimately upon the unsubstantiated factual propo- 
sition Jhat "[t]he potential for impermissible fostering 
of religion under these circumstances, although some- 
what reduced, is nonetheless present." Ibid. "The test 
[of entanglement] is inescapably one of degree," Walz v. 
Tax Coinmission, 397 U. S. 664, 674 (1970), but if the 
Court is free to ignore the record, then appellees are left 
to wonder, \\ith good reason, whether the possibility of 
meeting the entanglement test is now anything more 
than "a promise to. the yeajj^be broken to the hope, a 
teasing illusion like a munificent bequest in a pauper's 
will. Edwards California, 314 U. S. 160, 186 (1941) 
(Jackson, J., concurring). 

I remain convinced of the correctness of Mr. Justice 
White's statement in his dissenting opinion in Com- 
mittee for Public Education & Religious Liberty v. 
Nyquist, 413 U. S., at 814r-815: 
. "Positing an obligation on the State to educate its 
children, which every State acknowledges, it should 
he wholly acceptable for the State to contribute to 
, the secular education of children going to sectarian 
schools rather than to insist that if parents want to 
provide their children with religious as well as secu- 
lar education, the State will refuse to contribute any- 
thing to their secular training." 

I am disturbed as much by the overtones of the Court's 
opinion as by its actual holding. The Court apparently 
believes that the Establishment Clause of the. First 
Amendment not only mandates religious neutrality on 
the part of government but also requires that this Court 
go further a^i throw its weight on the side of those who 
believe that our society as "a whole should be a putely 
secular one. Nothing in the First Amendment or in the 
cases interpi' 'ing it requires such an extreme approach 
to this difficult question, and "[a]ny interpretation of 
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[the Establishment Clause] and constitutional values it 
serves must also take account of the free exercise clause 
and the values it serves." P. Kaujper, Religion and the 
Constitution 79 (1964). As Mr. Justice Douglas wrote 
for the Court in Zorach v. Clauson, 343 U. S. 306, 313- 
314 (1952): 

"We are a religious people whose institutions 
presuppose a Supreme Being. We guarantee the 
freedom to worship as one chooses. We make room 
for as wide a variety of beliefs and creeds as the 
spiritual needs of man deem necessary.* We sponsor 
an attitude on the part of government that shows 
no partiality to any one group and that lets each 
flourish according to the zeal of its adherents and 
the appeal of its dogma. When the st^te encour- 
ages religious instruction or cooperates with religious 
authorities by adjusting the schedule of public 
events to sectarian needs, it follows the best of our 
traditions. For it then respects the religious nature ' 
of our people and accommodates the public service 
to their spiritual needs. To hold that it may not 
would be to find in the Constitution a requirement 
that the government show a callous indifference to 
w religious groups. That Would be preferring those 
who believe in no religion over those who do believe. 
Government may not finance religious groups nor 
undertake religious instruction nor blend secular and 
sectarian education nor use secular institutions to 
, force one or some religion on any person. But we 
find no constitutional requirement which makes it 
necessary for government to be hostile to religion 
ancf to throw its weight against efforts to widen the 
effective scope of religious influence/" 

Except insofar as the Court upholds the textbook loan 
program,'! respectfully dissent. 



